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the sale of a glandered horse as to any other case. I am of opinion, 
therefore, that the defendant is entitled to judgment. 
Judgment for the defendant. 



In the Court of Chancery, April 29, 1857. 

[Before the Lord Chancellor (Lord Cranworth) and tie Lords Justices.] 

THE UNIVERSITY OF LONDON VS. YARROW. 

1. A bequest for the founding, establishing, and upholding an animal sanatory 
institution within a mile of either Westminster, Southwark, or Dublin, for investi- 
gating, studying, and, without charge beyond immediate expenses, endeavoring to 
cure maladies, distempers, and injuries any quadrupeds or birds useful to man 
may be found subject to — Held to be a good charitable bequest within the mean- 
ing of the statute of Elizabeth. 

2. Semblc, that had the bequest been bad, as implying the purchase of land near 
Westminster or Southwark, and therefore violating the Mortmain Act, the option 
for the trustees to establish the institution in Ireland, where the statute of mort- 
main does not apply, would have prevented the bequest from being invalid. — Per 
the lord Chancellor. 

This was an appeal from the decision of Sir J. Romilly, M. R., 
(2 Jur., N. S., 1125, where the will of Thomas Brown, on whose 
bequest the questions arose, is fully set out.) The questions were, 
whether the objects of the testator's benevolence could be good 
objects of a charity, and whether the will did not violate the Mort- 
main Act. The bequest was of 20,000?. of 31. per cent. Consols to 
the chancellor, vice-chancellor, and fellows of the University of 
London, and their successors in the said University, and all residue 
of personal property not consisting of lands, houses, or other real 
estate, and belonging to the testator at the time of his decease, " for 
the founding, establishing, and upholding an institution for investi- 
gating, studying, and, without charge beyond immediate expenses, 
endeavoring to cure maladies, distempers, and injuries any quadrupeds 
or birds useful to man may be found subject to ; for and towards 
which purpose of founding, establishing, and upholding such animal 
sanatory institution, within a mile of either Westminster, Southwark, 
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or Dublin, as may, at the time for making a decision as to locality 
by the chancellor, vice-chancellor, and fellows for the time being of 
the University of London, or the governing majority thereof, be 
then thought most consistent and expedient," &c The Master of 
the Rolls decided that it was a good charity, and decreed in favor 
of its establishment. Against that decree the next of kin of the 
testator appealed. 

Amphlett, {R. Palmer was with him), for the plaintiffs, the Lon- 
don University, contended that it was a good charitable object ; 
and that, there being the option of founding the charity in England 
or Ireland, the mortmain statute was out of the question, as it did 
not apply to Ireland; and further, that as the legacy could be 
applied on a subsisting institution, it was not necessary to purchase 
land for the establishment of the institution. {Sorrnly vs. Hollins, 
9 Mod. 221 ; Edwards vs. Hall, 11 Hare, 1, 6 De G., Mac, & G. 
74 ; S. C, 1 Jur., N. S., 1189 ; The Mayor of Faversham vs. Ryder, 
5 De G., Mac, & G. 350 ; S. C, 18 Jur. 587 ; Longstaffvs. Renni- 
son, 1 Dru. 28 ; In re Clancy, 16 Beav. 225 ; The Church Build- 
ing Society vs. Barlow, 3 De G., Mac, & G. 120; The Attorney- 
General vs. Williams, 2 Cox, 387). 

Selwyn and Pearson appeared for the University of Dublin. 

The Attorney- General and Wickens, for the Crown. 

Cairns and Cotton, for the appellants. — First, this is not a charity 
within the decided cases. Secondly, if it be a charity, it is within 
the Mortmain Act. First, there is nothing to stamp this bequest 
with the character of a charity, unless it be the words "useful to 
man;" it is mere benevolence to animals, and in terms much too 
vague, as it must apply to all animals, as they must all be presumed 
to be useful to man. In Browne vs. Yeall, 7 Ves. 50, note, the 
bequest was for the purchase of books which might have a tendency 
to promote the interests of virtue and religion, and the happiness of 
mankind, and yet it was declared not to be a charity. Surely such 
a bequest as that was more likely to promote the benefit of mankind 
than the present. If such an establishment as the present be founded, 
the rich are more likely to be benefitted than the poor. Morrice vs. 
The Bishop of Durham, 9 Ves. 406; The Attorney- General vs. 
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The Haberdashers' Company, 1 My. & K. 120. Here the object 
of the testator is expressed clearly to be mere benevolence to animals ; 
and we submit that this object cannot be restricted to charitable 
purposes. This was expressly decided in James vs. Allen, 3 Mer. 
17. To be a charity, it must be for purposes within the meaning 
of the statute of Elizabeth. Secondly, this bequest clearly points 
to the establishment of an institution in a particular locality ; and 
such a purpose cannot be effected without the purchase of land. 
The Attorney-General vs. Hull, 9 Hare, 647; Dunn vs. Bownas, 
1 Kay & J. 596 ; The Attorney-General vs. Hodgson, 15 Sim. 146. 
But then the other side say that there is an option to found the 
institution in Ireland, where the Mortmain Act does not apply. 
There are two answers to that — first, the effect of that is nothing 
more than as if the testator had directed the money to be laid out 
on land already in mortmain ; but in such a case there must be an 
express direction by the testator that the money is to be expended 
on land in mortmain. G-iblet vs. Hobson, 3 My. & K. 517. But 
here there is no such direction, for there is the option to the trustees. 

Should the decision of the court be against us on both points, 
still we submit that the next of kin are entitled to their costs. 
Moggridge vs. Thachwell, 7 Ves. 36. 

In the course of the argument, 

Sir J. L. Knight Bruce, L. J., remarked that any bequest for 
public useful purpose was a charity. 

Sir G. J. Turner, L. J., mentioned that it was decided that a 
bequest for building a bridge was a good charity. 

Lord Chancellor, (without hearing the reply). — I cannot say 
that I have any doubt about this case. Two objections have been 
raised. One is, that this is not a charity. Now, what is ordinarily 
called a charity has sometimes given rise to very difficult questions ; 
but I think those questions have generally turned upon the point, 
whether the object of the testator has been too vague, as in a gift 
to the poor, and equivalent expressions, it has been difficult for the 
court precisely to define any object as that which the testator dis- 
tinctly contemplated ; but when the testator points out what he con- 
templated, and that which he contemplates is something highly 
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beneficial to the community at large, I do not know that any ques- 
tion has been raised as to whether it was within the statute of Eliza- 
beth or not. The statute of Elizabeth only enumerates those objects 
to which well-disposed persons have been in the habit of devoting 
property ; but the objects there enumerated are not to be taken as 
the only objects of charity, but are given as instances. If that were 
not so, a cursory glance at the statute has satisfied me that no 
hospital would be within the statute, because the only allusion is to 
the cure of sick soldiers and mariners. Nobody ever doubted that 
that was only put as an instance of those objects to which pious and 
well-disposed persons had theretofore devoted their property. The 
courts have always looked to objects of the same nature as those ; 
and I cannot entertain for a moment a doubt that the establishment 
of an hospital in which animals which are useful to mankind should 
be properly treated and cured, and the nature of their diseases 
investigated, with a view to public advantage, is a charity ; and the 
doubt which is raised cannot, I think, be entertained for a moment 
by any rational mind ; and so, I understand, thought the Master of 
the Rolls. It is said that this would extend to all animals, and Mr. 
Cairns, illustrated it in this way. He said there is now prevailing 
a disease amongst grouse. I do not think they would come within 
the terms of this charity, for I think the testator, when he speaks 
of animals useful to mankind, means domestic animals. That is the 
reasonable interpretation of it. But if he did, I should not at all 
say that it would be a bad charity, except that you could not catch 
them, and so you could not investigate the mode of curing them. 
But as to animals which are ordinarily kept for use and amusement, 
that an establishment which could be effectual to cure diseases 
amongst them would be a good charity is a matter upon which I 
entertain no doubt whatever. I do not entertain a doubt that it 
would be a good charity if you could establish an institution for 
investigating and removing the causes of the potato disease, or of 
the vine disease, and anything that would tend to the improvement 
of vegetables. If any theory were to arise from it, I have no doubt 
that that would be a most beneficial establishment for mankind in 
general. A hospital such as the one proposed already exists — the 
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Veterinary College, where they cure not only horses, but all animals 
of a domestic nature ; and that the establishment of an institution 
having those objects in view is a good charity within the meaning 
of the statute of Elizabeth, is a point upon which I entertain no 
doubt whatever. There is more plausibility in the argument that 
this charity is void under the Statute of Mortmain, because it is 
said it points to a foundation which requires the purchase of land. 
I think it is a complete answer to that, that it points only to the 
•purchase of land either in the neighborhood of London or in the 
neighborhood of Dublin — that neighborhood of Dublin not having 
been inserted at all fraudulently to save the operation of the statute, 
because I collect from the will that this gentleman was a resident 
himself in Dublin. He speaks of his Irish stock, and is evidently 
a person to whom the usages of society in that country were entirely 
familiar. He therefore gives the option of having that establishment 
either in London or in Dublin ; and, putting it at the worst, he can- 
not be held to have said more than this- — it shall be established at 
one of two places, thinking both of them lawful ; whereas only one 
is lawful. Then as to the doctrine of that case of Sorrisby vs. Hol- 
ms, before Lord Hardwicke ; there have been innumerable other 
cases where a testator has given an option to trustees to invest 
property in one of two ways, the one lawful and the other not, and 
it has never been held that the Statute of Mortmain interfered with 
the validity of that bequest. I do not wish to commit myself to say 
that if there had been no such allusion to Ireland this would have 
been bad, but I am not at all clear that the establishment of such a 
sanatory institution as necessarily implies the acquiring of land, 
would vitiate the gift under the Statute of Mortmain. It appears 
to me so entirely correctly decided by the Master of the Rolls, and 
the appeal so thoroughly without foundation, that it must be dis- 
missed, with costs. 

Sir J. L. Knight Bruce, L. J. — I have no recollection of an 
appeal more unjustifiable, or more plainly void of sense and reason; 
and were it not dismissed with costs it would be privately unjust, 
and mischievous against the public. 

Sir C. J. Turner, L. J. — I have nothing to add to what has 
fallen from the rest of the court. — Appeal dismissed, with costs. 



